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U.S. Environmental Protection Agency 
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Washington, DC 20460 
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Attn: EPA-HQ-OW-2022-0128; Clean Water Act Section 401 Water Quality Certification Improvement 
Rule 
 
Dear Ms. Kasparek: 
 
On behalf of the undersigned organizations, please consider the following comments on the 
Environmental Protection Agency’s proposed rule to restore longstanding Clean Water Act 
requirements that empower state and tribal officials to protect their water bodies from harms caused 
by federally-permitted projects. The proposed rule is a dramatic improvement over the prior 
administration’s unlawful rollback and is far more faithful to the cooperative federalism approach 
Congress created in section 401 of the Act. We urge EPA to move expeditiously to finalize this rule and 
replace the radically weaker regulation currently being implemented.  
 
Section 401 is a critical tool in the Clean Water Act’s comprehensive program “to restore and maintain 
the chemical, physical, and biological integrity of the Nation’s waters.” For any activity that requires a 
federal license or permit that may result in a discharge to certain waters, section 401 requires the 
project proponent to request “certification” from the state or tribal authority regarding whether the 
impacts of the project will comply with water quality requirements. The certifying authority can certify 
that the activity is consistent with protections for its waters, waive certification, impose conditions 
needed to bring the activity into compliance, or reject the project if it cannot be made consistent with 
their water quality requirements. EPA’s paramount goal in this rulemaking should be to ensure that 
states and Tribes have the necessary information and time to make these decisions responsibly and to 
honor – without allowing any second-guessing by federal agencies – the decisions they make.  
 
EPA Correctly Restores the Scope of Certification Review 
 
We strongly support the agency’s proposed restoration of a broad scope of certification review, once 
the certification process is triggered. EPA rightly recognizes that when a certifying authority reviews a 
request for certification, it must look at whether the entire activity will comply with water quality 
requirements, including water quality-related state or Tribal laws. This scope would mean that a 
certifying authority can look at all of the potential water quality impacts of a federally licensed or 
permitted project – an approach the Supreme Court deemed appropriate in a 1994 decision. 
 



We commend the agency for spelling out in the preamble of the proposal some examples of water 
quality related conditions and saying explicitly that certifying authorities will have the right “to 
consider the broadest possible range of water quality effects.” But we are concerned by EPA’s 
statement that the rule would disallow “project conditions to address potential non-water quality-
related environmental impacts from the creation, manufacture, or subsequent use of products 
generated by a proposed federally licensed or permitted activity or project; and conditions related only 
to non-water quality-related impacts associated with air emissions and transportation effects.” The 
state and tribal certifying authorities are in the best position to determine what kinds of conditions 
they must impose to best protect their water quality and EPA should not be prejudging the outcome in 
the proposed or final rule. 
 
EPA Must Respect Certifying Authorities’ Decisions About the Needed Time to Act. 
 
Under the Act, a certifying authority must act on a request for certification within a “reasonable period 
of time,” up to a year from receiving the request. Importantly, if a state or Tribe doesn’t act within the 
“reasonable period of time,” they lose the right to impose conditions or deny certification for the 
project.  
 
The proposal would require that a certifying authority and the federal permitting agency negotiate to 
determine the “reasonable period of time” to review the request for certification. If the certifying 
authority and federal agency do not reach an agreement within 30 days on the length of time for 
review, it will default to 60 days from when the request for certification is received and can only be 
extended under limited circumstances.  
 
The proposed approach is inadequate and does not respect the proper roles of the different entities 
involved. Certifying authorities should be given the ultimate responsibility for establishing this period, 
within the statutory limit. States and Tribes know best what resources they will need to deploy to 
review a particular project and how quickly they can do so, given other priorities. Deferring to 
certifying authorities on this crucial question is fully consistent with the basic approach of section 401 – 
empowering states and Tribes to protect their waters when a federal agency proposes to allow 
potentially harmful activity in them.  
 
The Proposal Reasonably Requires Requests for Certification to be Supported by Substantial 
Information. 
 
Because a request for certification starts the clock ticking on when a certifying authority must act, what 
counts as a formal request is very important. EPA has wisely proposed to require the kind of 
information that will enable states and Tribes to make informed and timely decisions. Specifically, we 
agree that all requests for certification must include a copy of a draft federal license or permit and “any 
existing and readily available data or information related to potential water quality impacts from the 
proposed project.” We also support enabling certifying authorities to specify other necessary elements 
for a request for certification.  
 



EPA requests comment on whether a permit application should be sufficient to start the review period. 
We believe that the proposed permit, not the permit application, should be the kickoff for the 
certifying authority’s action. Starting certification only after the license or permit is drafted and shared 
allows the certifying authority to see how the federal agency plans to protect waterways, if at all, along 
with all of the supporting information that the federal agency has been provided. This starting point 
will enable states and Tribes to focus on any additional necessary conditions to fully protect their 
waters.  
 
EPA Should Ensure Certifying Authorities Can Weigh in on Non-Point Discharges Requiring Permitting. 
 
Section 401 requires “[a]ny applicant for a Federal license or permit to conduct any activity including, 
but not limited to, the construction or operation of facilities, which may result in any discharge into the 
navigable waters, [to] provide the licensing or permitting agency a certification … that any such 
discharge will comply” with water quality requirements. Despite this inclusive language, EPA proposes 
a rule in which the certification obligation would not be triggered by a non-point source discharge.  
 
EPA should ensure that non-point source discharges that require a federal permit also are subject to 
State or tribal review. Doing so would be consistent with the rest of the proposal, which would 
authorize certifying authorities to premise their decisions on the impacts of non-point source pollution 
from projects that include both point and non-point sources.  
 
Sincerely, 
 
10,000 Friends of Pennsylvania 
Alabama Rivers Alliance 
Alliance for the Great Lakes 
Alliance of Nurses for Healthy Environments 
American Chestnut Land Trust 
Amigos Bravos 
Anthropocene Alliance 
Appalachian Trail Conservancy 
artistes pour la paix 
Waterkeepers Chesapeake 
Beyond Nuclear 
Bold Alliance 
Cahaba River Society 
Chapman Forest Foundation  
Children's Environmental Health Network 
Citizens' Resistance at Fermi Two (CRAFT) 
Clean Water Action/Clean Water Fund 
Coalition for a Nuclear Free Great Lakes 
Committee on the Middle Fork Vermilion River 
Crab Creek Conservancy 
Don't Waste Michigan 



Earthjustice  
Earthworks 
Endangered Habitats League 
Environeers 
Food & Water Watch 
For Love of Water (FLOW) 
FracTracker Alliance 
Friends of Quincy Run Watershed 
Friends of the Chemung River Watershed 
Holy Spirit Missionary Sisters, USA-JPIC 
Illinois Council of Trout Unlimited 
Iowa Environmental Council 
Kentucky Waterways Alliance 
League of Conservation Voters 
Lower Susquehanna Riverkeeper Association  
Missouri Confluence Waterkeeper 
Natural Heritage Institute 
Natural Resources Defense Council  
Nuclear Energy Information Service (NEIS) 
NYS Council of Trout Unlimited 
Ohio Green Party, Cuyahoga County Green Party 
Ohio Nuclear Free Network 
Openlands 
Otsego County Conservation Association 
Park Watershed 
PennFuture 
Pennsylvania Council of Churches 
Potomac Conservancy 
Rachel Carson Council 
Religious Coalition for the Great Lakes  
River Alliance of Wisconsin 
River Network 
Save the Dunes  
Sisters of St Francis  
Southern Maryland Audubon Society 
Surfrider Foundation  
Tip of the Mitt Watershed Council 
Toledo Coalition for Safe Energy 
Valley Watch, Inc 
Virginia Conservation Network 
Waterway Advocates 
Wisconsin Environmental Health Network 
Yuma Audubon Society 


